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FRESTNT:

MR JUSTICE AMIR LIANT MUSLIN
ML JUSTICE MUSHIL ALAM
MR JUSTICE MAQBOOL BAQAIL

CIVIL APPEAL NO.992 OF 2014

{Om appeal agawast the judpment éated 1972014
Fassed by the Lahure High Court, Lakore, in ICA

Ha 30372611y
Chief Commissioner, Inijand Revenue Appellants
uid anutler

VEIRSUS

Mubzmmad Afzal Klian end others ’ Respindents
Fur the Appellunts
{Appellant Na.) : [lafiz 5. A Rehman, Sr. ASC
tAppellent No 2 ; M. Ibrar Ahmed, ASC

Syed Rafaqat Hussain Shali a0OR

Fur the Respondents 3
(W.Ma Y1920 & 37y : Syed Al Zalur, ASC
. Mer. Zahid Nawae Checina, ASC

(RMul-241018, 21 31 Mr. Hamid Khan, St. AS0
and 331w 19) Mr. M. §. Khuttuk, AOR

In CM.ANo 6982015 - Syed Balz Al Hamudiuui (In-persun),

Date of hearing : 11-01-2016

JUDGMENT

AMIR HANI MUSLIM, J.- This Appeal, by leave af the Uinut,

is directed against the Judgment dated 19022014, pussed by the | abge
High Cuurt, Luhore, whereby the Intra Court Appeal filed by Lhe Appelian

“wis dismissed.

. The facts necessary for the preseal proceedings are that Lo
Respondents were appointed as Senjor Auditors in the Central Buaed of
 Revenue (now Federal Board of Revenue), alier Qualifying test und

4 i“jﬁ”i"”’“ conducted by the Federal Public Service Commission. Tl ot of
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Senior Auditor was re-designated as Inland Revenue Audit Olicer, by the

Federal Board :uf Revenue, vide Notification dated 03.08.2010. The Finunce

Division (Regulation Wing) vide Office Memorandum dated 17 05.2010

upgraded the post of Audit Officer of Pakisian Audit Depariment and

Auditor General of Pakistun and other departments, falling under 118
administrative control. The Respondents filed representation for upgradation
of their posts on the analogy of Audit Olficers ol aforesaid depuctments
i which was tumed down. Therefore, they filed Writ Petitivn belore the
akore High Coun, Lahore, pleading thercin that the Audit Officers working

wunjub and Controller

——

in Auditor General of Pakistan, Accountant Gencral |
General of Accounts were upgraded (rom DB5-16 o 1B3S-18, as such, being
similarly placed they are ulso eatitled lo the bunefit ol the upgradation from
BS-16 o BS-18, in terms of the judpment of this Court dated 1% 3.2010
passed in Civil Petitions No.325 10 ]9’? o[ 2010 in which it was categorically
held*that once there is u policy andjsome of the departments have alieady

heen allowed upgradation Miea there should be no discrimination (o exiend

such benefit 1o the othér deperiments of the Government if the st ol job

olthe emplu;rec.fs"i:._-sj|nilnr.

3 ‘ﬁm learned High Court, vide judgment dawd 24 5.2011
ullowed the Writ Petition of the Respoudents and huk; them entitled 1 the
benefit o'f upgradation of their posts from BS-106 to 135-18. The Appellants
filed Intra Court Appeal against the judgmen dated 24.5.2011, which was

disinissed by the impugned judgment dated 19.02.2014. Hence this Appeal.

. The learned Counsel for the Appellant has contended that the

_Ju:i;liclinn ol the High Count to adjudicute issue of upgradation is hurread (il
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view of the Article 212 (3) of the Constitulion, a5 the term "Upgradation

[lls within e contemyplation of terms and conditivns of service,

3. Uhe leamed Counsel next contended thut by allowing, Wril
Petilion, the Respondents have nul acquired the benelit of upgradation
although the Federa) Board of Revenue has alichidy issued Noulication dated
27.11.2010, inttoducing & separute eadre for the Audit Officers al the Hoand.
He submitted \hat uppradation ol the Audit Oflicers working in the
Controller General of Accounts, Accountant Gunerul ol Pakistan and
Accountunt General Punjab under the Office Mumoratdum duted ut
Junuaey, 2001, has no nexus with the working ol the Respondents, as theis
job description is distinet from the Audit Officers ol these depurtments. n
support ol his contentions, the learned Cuuuscll has relicd upon the judgment
of this Courl reported as Contempt Proceedings upninst the Chiel Sceietny,

Sindh (2013 SCMR 1752).

0. Fle further contended that in another judgment of this Court in
Uhe cuse of Ali Azhar Khan Baloch vs Provinee of Sindh (2015 SCMR 454),
i lus been ledd Abal wpgradation can only be prunted iF condilions
mentivined thereinsure Tullilled but in the case in hand, the condiliens

referred to in the judgiment have not been complied with, which aspeet has

lost sight of the leamed Figh Court while allowmg the Writ Petition of the

Lespondents,

7. As against this, Mr, Ali Zafar, learned ASC or the Respondents

Mo, 19, 20 and 32, has contended that the learned lHigh Court has the

jugsdiction o decide the issue of upgradation, as il does net elwe o the

-ﬁ
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terms snd conditions of service. He next contended that job descr ijion of
the present Itu;puud-:ms was similar to the Audit Officers of Conteoller
General of Accounts, Accountant General Punjub and Accountant Cienesal
Pakistan Revenues.

8. The learned Counsel further contended thut this Court in the
case of Civil Pelitions No.325 to 397 of 2010, has direcied the Cioverunont

1o allow uppgradation to Audit Officers of Controller General ol Accounts

and Accountant General, Punjab.

9, He next comtended thut the present Ipmcuudmgﬁ wure Lot
competently flcd, as ncither the Goverment nor the Minisiry of Finanee
* huve challenged the impugned judgment. On the contrary, by a letier datzed
9.6.2011, the Ministry of Finunce has direeted the Federal Board of Revernae
 implement the impugned judgment of the lcamed High Cour. lle
suhnﬁucd that inslead of cmn;:i;_;‘in_g with the suid diecuives, the Chiel
Commissioner  Inland Revenue has i-ll{‘.l}l;lpi:ll:nll]' filed the present

proceedings, which act was beyond his domain.

10. Me Mamid Khun, learned St.ASC for Respundents No.b, 2,4 ©
18, 21 10 23 and 33 10 39, has contended that the issue ol upgradation could
only be decided by the Ministey of Finance with the concuimence ul the
Istablishinent Division a’"’d. the Appq::fl has neither been Gled by the
Establishment Division nor the Ministry ol Finance, therelore, the Instent

Appeal being incompetently filed is liable o be dismissed.

R | We have heard-the learned Counsel for the parties and have -

perused the record with their assistance. The issuc of upgradation his been
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dealt with by this Court in the casc reporid as Al Achar Khan Haloch vs,

I'ravinee af Sindh (2013 SCMR 456) as under:-

MECTIANISM FOR BPGRADATION (4F POSTS
i1y During the hearing of the revicw peitions. we Jurw
naticed that the Sindh Government hus upgrailed vertam poats of
indlevicheals withaut any mechanism of upgredatten to benefif tem
The fxprmfun ‘wpgradatiun’ is ditnee front ihe expression
promation” which has not been defined either in the Aei or the
Rules framed there-under, and is restricted 1o the post and not with
the person occupying i The upgradetton connu be mode o
bengfit a pariicular indwedusl in terms wf promonng fie e
higher post or furilier providing him weth ahe avenues of latceal
wppuiatment or transfer or posting  Inoweder i sty the
wpgreddation, the Government if required fu esteblinh that e

deparimeni necds ;"t."l.'ru'l:lnrrl'ng. refurm or tu mal -'I'{u." vargemoy if
service in public interest fn the abscnce af .thu."!;_r.' prre-comditiom
upgradaiivn iv nor permessible. We have monced thar sume of the
civil servarts have been promured doo fiichor posts wgpamst the
tenural fundations, without qualifying the requisite deperimental
examingfionsirainings wnder the gurb of upj;ruduflunL Suglr covil

survants having not been promoted n accordaace with faw steed io

e reverted (o their substantive ranksfesty wlvch they were

holding wnmediately befuce their upproduion and thear senioriy |
shall be determined along with their baichmates. Ve Sindh

Governmenl shell underiuke thix excrene wed report complicnge

within S vwecks through the Uluef Secrciary, Sdn

}2, This Court in its aloresaid judgment has clearly held that
upgradation cannot be construed as Promotion but could be pranted thruugph
a policy of the Government. The contention of the learned Counsel lw the

* Appellant that this Court in para 177 in the case ol Contempt Proceedings

Avainst Chief Secretary Sindh (supr::} has held ihat the High Court did not

have the jurisdiction, is not correct. In fact while explaining this position in

review,-this Courl hus clearly held thal terms and conditons of service
- ;
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regulated by Civil Servants Act and Rules framed there-under can wnly be

determined by & Service Tribunal, However, upgradation of Civil Servanls

can be mude through a policy which docs not require amendinenl cither in

the Civil Servants Act or the Rules [ramed there-under and can be

challenged in a Constitutional Petition before the Migh Court. The Service
‘Tribunals huve no jurisdiction to entertain an Appeal relating to upgradution,

which does not form part of the terms and conditions of service ol a Civil

Servanl.

“I'he contention of the learned Counsel for the Appellant that &

e Auditors Ul'ﬁpd;“._a:!ﬁssislzln1 Autlit :

13

separate cadre has been ereated for i

Officers, therefore, the Respondents are not :uti__l!ui_!--l.& the benciit ol the

policy of upgradation, we have noticed that _’!hi,;_;“sa;:umu: cadre has been
introduced after the judgment of the learned High Court passed in the Wiit
Petition, and cven such dispunmgipn_hfn no way tuke uwuy-th'& riglits ol the

Respondents granted by the Court prior 10 the said legistation.

14. The cn;;qlipi‘*;ﬁi‘n separsle cadre for the Respondents will nid

debar them from u!-.ri.x'i'ﬁng the benelit of judgiment ol the leamed High Coun,
by which the other employces with similar job deseription huve been
axtended the benefit of upgradation in terms of the judpmcnt of this Couit
passed in Civil Pu;iliuns N0.325 to 397 ol 2010, The Naulicalion issued by
ﬁmc Federal Board of Revenue clearly spells out the jub deseription of thw
present Respondents, which are similar 1o the Audil Officers/Assistunt Audit

Officers working in Controller General of Accounts and Accountint Generiti

Punjab. Al the cases of upgradation of cmployces ol these depurtments are
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wtiated through the Ministry of Finance in terms of the notilication and

required concurrence of the Establishment Division,

15, We, for the aloresaid reasons, we do not find any merit in this

Appeal which is accordingly dismissed.

C.M.A.Na.1698/2015.

The case of Syed Faiz Ali Hamdandi stands on the same looting
andl, thercfure, he is also entitled to the samie beneflit extended to the

Respondents.

Sd/- Amir Hani Muslim,J
Sd/~ Mushu Alam,/[

| Sd/- Magbool Baqur,]
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